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In February 2019, some six years after the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (LASPO) removed legal aid from a wide range of civil and family matters, the Government released its Post Implementation Review of the impact of LASPO and accompanying action plan. Publication is at a time when governmental policy extolling the virtues of mediation and online dispute resolution has the potential to have a profound effect on family law process. Against this background and having regard to the impact of the Covid-19 pandemic on the family justice system, this paper discusses the findings of the author’s qualitative study on the experiences of litigants in person in civil and family courts. It suggests a typology of litigants in person, explains how and where litigants in person in child arrangements proceedings seek advice and the significant access to justice barriers arising from the compulsory requirement to attend a MIAM before commencing proceedings and attending the fact-finding stage without representation.  Ultimately, the paper offers fresh evidence of the harsh realities of litigating without representation in the family court, which despite espousing an inquisitorial process, remains adversarial in character. 
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Introduction
It has now been seven years since the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (LASPO) introduced major changes to the scope and eligibility requirements for civil legal aid (Sch 1 pt 1).  Its implementation led to a predicted increase (Civil Justice Council, 2011, para 15) in litigants in person (LIPs)​[1]​ and considerable concern about the accessibility of justice in an adversarial system underpinned by legal representation (Liberty, 2014; Justice, 2014).  The stated objectives of LASPO were:
	to discourage unnecessary and adversarial litigation at public expense;
	to target legal aid at those who need it most; 
	to make significant savings to the cost of the scheme; and
	to deliver better overall value for money for the taxpayer (Ministry of Justice [MOJ], 2011, p. 8).
Whilst the objective of making significant savings has proven successful,​[2]​ whether legal aid has targeted those who need it most has been contentious. Identified as a group of vulnerable litigants for whom legal aid would be retained, victims of domestic abuse found that the stringency of the evidential criteria to qualify for public funding left them without access to legal representation (Rights of Women, 2015). Although the documentation accepted as evidence has been widened and the time limit within which abuse must arise has been withdrawn,​[3]​ the means tested nature of legal aid and its unavailability for the alleged perpetrator leads to the possibility of victims of domestic abuse still having to present their evidence in front of their alleged abuser as well as endure their cross-examination (MOJ, 2017).​[4]​ Additionally, the safety net provision of exceptional case funding has been administered so rigidly that few LIPs qualify in order to benefit from legal representation.​[5]​

Declaring that the ability of everyone to resolve their legal issues is vital to a just society and a commitment to ensuring that legal aid and other forms of legal support are available to those who need it, the Ministry of Justice has undertaken a post-implementation review of LASPO (MOJ, 2019a).  The terms of reference for this evidence gathering exercise were to afford the Government an opportunity to assess the extent to which the LASPO objectives have been achieved and to consider what ‘the future should look like’ (MOJ, 2018a).  Incorporating the Government’s proposals in their action plan (MOJ, 2019b), this article examines the findings of the author’s qualitative study on LIPs in the civil and family courts.   It follows the pre-LASPO reports of Moorhead and Sefton (2005) and Trinder et al (2014), as well as the growing body of literature post-LASPO outlining the access to justice needs of LIPs (Toynbee Hall, 2015; Amnesty International, 2016; Thomas, 2016; Lee and Tkacukova, 2017). Concentrating on the experiences of LIPs who have commenced section 8 child arrangements proceedings, this article begins by outlining the methodology underpinning the author’s study before explaining the typology of LIPs constructed from the data. As will be explained, the characterisation of LIPs depends on their familiarity with family law proceedings, so that the access to justice needs of LIPs differ according to how new they are to the process.  With this typology in mind, the article explores the access to justice barriers created at three specific stages in child arrangements proceedings: when LPs are advice seeking, required to attend a Mediation Information and Assessment Meeting (MIAM) and the fact-finding hearing.  

Finding a typology of LIPs to reveal at what stages of proceedings they require legal assistance and what help they require can facilitate access to justice by enabling resources to be targeted more effectively.  It could assist the government’s digitisation programme to be LIP focussed, allow the legal profession to offer unbundled services at appropriate times in the process and focus legal aid on those LIPs most in need.  In resect of the latter aim, retaining legal aid for MIAMs is failing to promote mediation because it can be cheaper to pay a one-off court fee rather than participate in mediation. Additionally, mediation is inappropriate when one parent is adamant that the other will not spend time with the child(ren) of the family and leads to unnecessary cost and delay. To encourage mediation the compulsory nature of MIAMs and the means test should be removed.  Additionally, public funding for victims of domestic abuse is providing inadequate protection.  An inability to satisfy the evidence criteria and/or means test causes inequity for the victim who will have to prepare for a fact-finding hearing that determines safeguarding questions without legal assistance and engage in the type of cross-examination that is outlawed in a criminal context (s.38 (4) of the Youth Justice and Criminal Evidence Act 1999; s.19 (3) (e) of the Prosecution of Offenders Act 1985).  It is imperative that the Domestic Abuse Bill proceeds through Parliament to rectify this injustice. 

Methodology
The author’s research involved semi-structured interviews with 36 LIPs conducting litigation in civil or family matters in a court hearing centre in the North West of England.  Interviews were audio recorded and took place between July and October 2015.  Each interview lasted between twenty and ninety minutes.  The author engaged in a grounded theory approach to data analysis as a means of providing an inductive understanding of the themes constructed (Charmaz, 2006). Constant comparative methods of data analysis began with line by line coding. Codes were then compared to codes to develop tentative categories using Nvivo 10 software. This process continued until theoretical saturation occurred whereby gathering more data about the categories failed to offer the author further insight (Glaser and Strauss, 1967).

Interviewees became aware of the study through the services of the Personal Support Unit (PSU).​[6]​ PSU volunteers gave LIPs, seeking their assistance, leaflets explaining the project at the end of their consultation. Those who expressed an interest in participating in the project were introduced to the researcher and interviewed at that time or after their court hearing on the same day. This follows the approach taken by Trinder et al (2014, p.60) when recruiting some of their participants.  They explain that in four of the courts members of the research team were introduced to possible participants by the usher prior to the hearing.  In order to address the issue of selection bias, volunteers were requested to give leaflets to all the clients they interviewed rather than trying to choose which interviewees they considered relevant.  The reliability of data is also affected by the capability of LIPs to give an objective portrayal of their experiences or opinions about the court system.  The truthfulness of responses can be affected by participants remembering experiences inaccurately or because they want to present themselves in a socially desirable manner (Edwards, 1957). It should also be highlighted that self-reporting on an issue that participants do not fully understand also hinders the reliability of their evidence. The issue of bias in qualitative research is impossible to eliminate and is something to be borne in mind when analysing the findings.  The analysis contained within this paper does not seek to make generalisations about findings but is limited to the sampled population and on the proviso that whilst the interviewees’ perceptions may not always be factually accurate, they represent the truth as they believe it to be.

A further restriction of the study is the lack of evidence from LIPs who were unable to gain help from voluntary organisations.  It is the voice of litigants unable to source legal help that is often unheard due to the difficulty of locating LIPs beyond the assistance of pro bono and charitable organisations.  The experiences of these LIPs are required to reveal the true impact of reducing the scope of legal aid in private family matters. 

Of the 36 interviewees, nineteen were female and seventeen were male.  Most interviewees fell within the younger age ranges of eighteen and 30 (ten interviewees) or 31 – 40 (ten interviewees).  Only six interviewees were between the ages of 51 – 60 and a mere two were between the ages of 61 – 70.  These figures correspond with the population age of the area (Office for National Statistics, 2011).  Nine interviewees were unemployed and of the 27 who were in employment, seven of these had a professional role.  Twenty-two of the interviewees would have been entitled to legal aid before the LASPO reforms.  They would have satisfied the merits test and their disposable income fell below the means test threshold of £733 per month. As far as issues of ethnicity are concerned, only two of the interviewees were non-White British.  They were born in Jamaica and Pakistan.  This is not surprising given the population by ethnic group for the area in which the interviews took place. In this region over 94% of the population regard themselves as White British and Irish or White Other (Office for National Statistics, 2011). Due to the lack of ethnic diversity, the sample provides no specific data regarding the experiences of LIPs from ethnic minority backgrounds or for whom English is a second language.  

Only two interviewees had civil court issues, the remaining 34 were engaged in private family matters.  Sixteen interviewees were involved in proceedings where neither the applicant nor respondent had legal representation, whilst eighteen interviewees had a represented opponent.  One interviewee had a McKenzie Friend advising the other party and one matter was a without notice application.  This was an urgent application by a father who had not been allowed to see his child following the incarceration of the child’s mother.  The higher number of matters involving LIPs on both sides is a likely consequence of the removal of legal aid from most private family matters.  This is a trend replicated in the family courts more widely.​[7]​ The evidence contained herein is limited to the 34 interviews which concerned s.8​[8]​ child arrangements proceedings.  The testimony of interviewees is woven into the analysis and pseudonyms are assigned to retain anonymity.

LIP Typology 
The way LIPs accessed legal assistance and engaged with the family court process depended on their previous litigation experience rather than the sole issue of educational attainment.  This evidence replicates the findings of Trinder et al (2014, p. 24) that there appeared to be a lack of correlation between being highly educated, professional and articulate and the ability to handle family law proceedings effectively. In this respect, LIPs who were former police officers, social workers, primary school teachers and civil engineers still found each stage of proceedings challenging.  What mattered for these LIPs was not so much their intellectual ability but rather, as Pleasence and Balmer explain, their legal capability.  Researching how people resolve legal problems, Pleasence and Balmer (2014, p.10) found that 40% of respondents cited diminished capability as the reason for inaction.  They advocate that access to justice policies must focus on addressing capability deficits (Pleasence and Balmer, 2019). 

Despite the finding that educational ability did not guarantee legal capability, in accordance with Pleasence and Balmer’s findings (2014 p. 105), low levels of literacy were synonymous with an inability to understand and engage with the court process at all stages.  Two of the interviewees declared that they had special educational needs, which included Dyslexia and a further three interviewees referred to having very low levels of literacy.  These LIPs found proceedings particularly challenging, often struggling to describe what had happened so far or how they were going to prepare for the next stage. Colin’s view was typical ‘I don’t understand all of this you know. Every time I have been to court I just don’t understand what is happening’. This highlights the sheer lack of access to justice for vulnerable LIPs who do not have the capability to cope with the complexity of the family court.

Three main categories of LIP emerged from the study.​[9]​ ‘New uninformed’ LIPS had not been involved in family proceedings before. They expressed how the process made them feel scared and totally lost.  This was apparent whether there was a lawyer on the other side or another LIP.  Interviewees lacked an understanding regarding procedure both inside and outside the courtroom.  It was often only with the support of the PSU that such interviewees were able to comprehend how to proceed.  These LIPs were unsure of where to gain advice and were more likely to have low levels of literacy, a previous history of drug or alcohol dependency or, if female, to be the subject of domestic abuse.  One of the main problems encountered by these interviewees was an absence of control over proceedings due to a lack of understanding about the rules of court.  This category required help with all stages of their private family matter.

‘Competent’ LIPs had received legal representation in the family court either in the present proceedings or previously.  The amount of time they had spent in the family courts meant that they were able to understand more readily the procedural aspects of their case.  These LIPs usually have documentation they can duplicate which has been prepared by their previous solicitors or solicitors who appeared on behalf of the other parent.  Their experience means that they tend to need less assistance when speaking in court.  Despite being more procedurally aware, these LIPs were still likely to find the process stressful.  The mass of advice available, that was at times conflicting, was a source of confusion. However, they were more capable of seeking out help from a variety of sources.  

‘Self-reliant’ LIPs decided to forego the help of lawyers because they believed it was either unnecessary to engage assistance as the matter was straightforward or because they had little respect for lawyers due to previous negative experiences. In common with those defined as ‘Competent’, these LIPs had previous court experience making it easier to proceed than those who were in the ‘New uninformed’ category.  This did not prevent ‘Self-reliant’ LIPs from finding documentation difficult to complete or from lacking knowledge about where to find relevant advice and information.  This category was eager and more able to use online sources of information.  Having an awareness that the access to justice needs of LIPs are not uniform can assist in targeting resources in the most efficient and effective manner.  However, there are certain stages of proceedings that all LIPs struggle with, irrespective of category. The main example, discussed later, is the fact-finding hearing, which involves complex documentation and cross-examination.

Seeking advice post LASPO 
This section considers the main routes to legal advice adopted by LIPs. It examines the accessibility of online resources in light of the recent move towards online dispute resolution as well as face-to face advice from court office staff, the PSU and legal professionals. 

The shift towards digitisation
Committing more than £700 million to modernise courts and tribunals, the Government has placed technology at the forefront of its pledge to transform the justice system (MOJ, 2006). This marks a fundamental shift in the way disputes are to be resolved.  Courtrooms will no longer be regarded as the main forum for litigation.  Instead, digitisation will underpin the future of civil process (Briggs LJ, 2016).  The first step in this direction has been the introduction of an online court.  Whilst initially for small claims only (Briggs LJ, 2016), it is anticipated that its remit will eventually extend, so that all cases will begin online irrespective of the forum in which they are ultimately determined (MOJ, 2016). In a private family context, the court room is likely to remain the focus of dispute resolution for the foreseeable future, although digital skills will be imperative to initiate proceedings. This is confirmed by the Government’s statement that digitisation will be a major part of the plan to assist disputing parents (MOJ, 2016). However, this strategy has been accelerated in response to the Covid-19 social distancing measures introduced by the Health Protection (Coronavirus, Restrictions) (England) Regulations 2020. Remote hearings, by video and telephone, are temporarily (Re A (Children) (Remote Hearing: Care and Placement Orders) [2020] EWCA Civ 583 para 3 (iii)) the default position (Mcfarlane, 2020) in the family court unless the welfare of the child and fairness and justice necessitate a court-based hearing ( Re A (Children) (Remote Hearing: Care and Placement Orders) [2020] EWCA Civ 583 para 3 (i)).  Nuffield Family Justice Observatory (NFJO) (2020) report that between 23 March and 6 April 2020 audio hearings across all courts and tribunals in England and Wales increased by over 500%, and video hearings by 340%.





Considering the renewed significance of digital capability post LASPO and in response to the Covid-19 pandemic, this section seeks to contribute to existing empirical evidence on digital capabilities by exploring how LIPs used the internet to gain legal information. An initial point of note is that internet use amongst participants to gain legal advice and information was common. Twenty-one of the interviewees stated that they used the internet for assistance. This appetite for online resources conflicts with existing data suggesting that only 6% of those seeking help with a hypothetical legal problem would consult the internet (Danvir, 2018).  Nevertheless, willingness to engage with the internet was to a large extent fruitless. As with previous research, LIPs had no real strategy for finding legal information. In accordance with Danvir’s research, which explored how youths used the internet to research hypothetical legal problems, LIPs were unaware of precise websites to navigate to and mainly used search engines, such as Google (Danvir, 2016).  The main strategy was to type a query or terminology into the search engine to find information (Danvir, 2016). These included such issues as ‘What is a directions’ hearing?’, ‘What are the court fees’ and ‘What is a court bundle?’. 

Most users of the internet reported that their main engagement was with forums that they had been directed to by search engines:

I would type in a question that I was wondering about and when I went on it, it just directed me to all different forums and there was [sic] all different people’s experiences. I tried to remember the terminology and then I’d come out of court and I’d have a little look, what did he mean by this? (Jessica). 

For male interviewees, important forums used were those designed specifically for fathers such as fathers’ rights campaign groups. Philip explains that this source of assistance was particularly important if the child(ren)’s father had or was applying for a child arrangements order for the child to live with them, ‘because it is not usually this way round where the dad has got the kids and the mum hasn’t’.  As well as providing help online, these groups also allowed fathers to phone them for free advice, ‘you can also phone them up as well and speak to them, which I have done on multiple occasions.  They have listened to my story and told me where to go and what to do and how to proceed’ (Michael).  This suggests that the main advantages of online forums are that they not only allow the user to identify LIPs who have appeared in court before, so that they can learn from their experiences, but they can also search for solicitors and campaign groups offering free advice. Yet the evidence in this study suggests a gendered nature to the awareness of online assistance. None of the female internet users were aware of forums run by campaign groups focussing on women’s rights.  This may be a lack of advertising by women’s rights groups or better promotion by father’s rights groups, who have in the past engaged in headline grabbing protest stunts​[10]​

Further, as forums can be contributed to by any member of the public, the accuracy of the advice contained therein may be variable. This was a reason why Brian did not find the internet very useful.  ‘There is loads of advice online, but half of the time they conflict with one another so you don’t know what is for the best’.  This view is echoed by Sir James Munby, who, when discussing the availability of information about mediation, remarked that, ‘One of the problems is that we have too much material.  Every agency in the system has stuff on its website ... There is no coherent strategy. There is no obvious port of call’ (House of Commons Justice Committee, 2014–15, HC 311, para 144).  This appears analogous to the problem encountered by LIPs when trying to gain valuable advice on aspects of court procedure from internet sources.  The unreliability of online information was witnessed by the evidence of LIPs preparing unnecessary paperwork.  This was particularly prevalent with ‘New uninformed LIPs’ who had no previous experience of court proceedings.  This included bringing bundles of irrelevant documents to the first hearing and information about law in other jurisdictions (Trinder et al, 2014, p. 85) or subject areas.  

It is unsurprising that this study found evidence that LIPs struggle to find relevant information.  A recent report by the Law Society highlights the lack of knowledge that exists amongst legal advice workers about where to direct LIPs who want online assistance.  It found that the sharing of resources and best practices was hindered by a lack of trust.  Additionally, the number of resources was limited, as investment had concentrated on the needs of commercial entities rather than the less financially lucrative purpose of improving access to justice (The Law Society, 2019).  The evidence in the author’s study that interviewees knew how to use the internet but lacked knowledge of relevant websites or how to interpret the wealth of information available online mirrors Danvir’s (2016) findings.  She reported that although users could undertake a range of activities online this did not equate to them having the capability to undertake legal processes online.  Thus, it is important not to conflate digital capability with legal capability.

In addition to those who found the internet difficult to navigate, there were thirteen interviewees who decided not to use the internet as a source of information.  This was either because they had managed to receive face to face assistance or did not have the ability to negotiate the internet.  Five of this group lacked the literacy skills to read and understand information whether online or otherwise and one did not have access to the internet because of limited finances.  Although this supports the existence of a digital divide, it should be noted that the interviewee who could not afford the internet at home confirmed that his sister could have provided access. Whilst this gives weight to Susskind’s argument that proxy users should be included in the statistical analysis of the digitally excluded (House of Commons Justice Committee, 2019, Q234 Professor Susskind), it cannot be assumed that the proxy is anymore legally capable than the digitally excluded LIP (Danvir, 2016). 

The author’s study supports the conclusion of previous reports that online assistance alone is insufficient to provide legal information to LIPs. A multi-channel approach which incorporates face-to-face, telephone and online legal advice and assistance is an imperative strategy to ensure access to justice for all LIPs, not just the digitally included (JUSTICE, 2018; Danvir, 2016, Low Commission, 2014). However, this is in direct contrast to the Government’s innovation agenda which has recently favoured the policy in Scotland to promote a ‘channel shift’ for signposting from current face to face methods to online (MOJ, 2019b, p. 21).

Notwithstanding the need for alternative provision, the willingness of the interviewees, especially ‘Competent LIPs’ and ‘Self-reliant LIPs’, to use the internet, despite encountering problems, endorses the need for a more strategic approach to digitally assisting LIPs (The Law Society, 2019). The Government’s strategy to invest in technology​[11]​ may provide a court process that is more cost-effective, but it will not result in a system that is any more accessible or just if the needs of LIPs are not at the forefront of change. If online courts are to be the future, then they must be underpinned by Lord Brigg’s vision of a court that is for LIPs with simplified rules and without the need for lawyers (Briggs LJ, 2016).  The first step in this direction is to take note of Amanda Finlay’s recommendation that step by step practical advice for LIPs must be built into the Online Court to promote confidence and trust in this new means of dispute resolution (JUSTICE, 2018). In the meantime, the need for a single authoritative website for LIPs (Trinder et al, 2014) which could act as a one stop shop (Low Commission, 2014) for legal information and advice is long over-due. It is hoped that now that the Government has promised to ‘work collaboratively with the legal advice sector to develop web-based products to bring a range of legal support tools together in one place’ (MOJ, 2019b, p. 6), this recommendation will be implemented. Certainly, the pilot Child Arrangements Information Tool for out of court dispute resolution, which explains the advantages and disadvantages of different options is an important initial move in the right direction (MOJ, 2019b p. 21).  Such initiatives are imperative if the digital ability/legal capability divide (Danvir, 2016) is to be narrowed. 

Court office staff
One of the instinctive places to seek advice for most LIPs was at the court office.  However, the vast majority of interviewees complained about the lack of assistance received from court office staff when commencing child arrangements applications.  The main source of help was provision of a court pack containing family law forms, but a refusal to assist any further.  These court packs are very confusing, containing an array of forms and leaflets covering different aspects of child arrangements proceedings.  Court buildings that have a PSU, such as the one used in the author’s research, refer LIPs to their services to fulfil this task.  There are forty-three Designated District Judges​[12]​ who are responsible for the district family court in which they sit, as well as other family hearing centres in their area (Courts and Tribunals Judiciary, 2019).  However, the PSU only operates out of eighteen district family courts.  Outside these locations, LIPs must seek assistance from the internet if they are computer literate or other not-for-profit organisations.  Those who cannot will no doubt be left feeling confused, frustrated and unsure of what to do next.  Nevertheless, the interviewees in the present research received more assistance from the court office staff than those involved in Trinder et al’s study.  Trinder et al (2014, p. 40) reported that the distinction between legal advice and legal information meant that some court office staff no longer provided forms for LIPs, so that litigants had to discover for themselves not only which forms to use but also how to find them. This contrasts with earlier evidence contained in the reports of Moorhead and Sefton (2005, p. 201) and Dewar et al (2000, p. 58), where court personnel offered form filling advice. At a time when increasing numbers of LIPs are attending court offices requesting assistance, the amount of support available is diminishing rather than increasing in accordance with demand.  This may be due to a reduction in the amount of staff available to provide this service, as well as a lack of expertise.  Speak up for Justice (2016) provided a report concerning the impacts of government reforms to legal aid and court services on access to justice.  This involved a survey of those working in the justice sector, but particularly those working in the courts.  The report found that more than half of those surveyed felt that their workload had increased since 2010.  This resulted from the cuts in staffing that had taken place, as well as an increase in the volume of their work.  Moreover, the cuts in staffing in the last two to three years had resulted in the loss of experienced permanent staff and an increase in the use of temporary and agency workers.  There is no doubt that this has the potential to impact on staff willing and, perhaps, able to offer LIPs assistance with form filling and general information about the court system.  It is not surprising then that help was not offered to the interviewees who presented at the court office for advice and assistance. It is submitted that legal information should include assistance by court office staff to enable LIPs to identify and complete court forms.  Funding should be available to train court office staff to meet this commitment.  A LIP’s first engagement within the court building should not lead to confusion and frustration because of an inability to find assistance with, what is, a basic access to justice requirement (Law for Life, 2014, p. 3).​[13]​

The Personal Support Unit
As the majority of interviewees were referred to the author through the PSU, they had received some form of assistance from this voluntary organisation, which supports LIPs with their family and civil matters.  This charity does not, however, provide legal advice or representation.​[14]​  Notwithstanding the narrow remit of the PSU, the evidence provided by this research highlights the wide array of assistance that LIPs can receive beyond legal advice.  It could be argued that any information supplied by the interviewees would be biased, as they were referred to the project by PSU volunteers.  However, interviewees were not asked specifically about the support provided by the PSU, but their feelings about the help they received was a theme constructed during analysis of the data.  In this respect, they relayed the feeling that they were keen to make sure that the work of the volunteers who had helped them was recognised.  The author accepts, however, the real risk that only those interviewees who had had a good experience with the PSU may have been willing to participate in the study which may affect the reliability of the results. 

Notwithstanding this limitation, a consistent theme of the data was the invaluable nature of the assistance received from the PSU: 

I might not have been here today if it wasn’t for the PSU. As much as they were my kids, I might have just not followed through with it through being scared of facing the judge, barristers and what could have been going on in there (Paul). 

This help appeared to extend beyond the limited moral support in court and form filling identified by Trinder et al (2014, p. 93) to include preparing statements, Scott Schedules and bundles of documents as well as the expected allaying of fears and understanding of courtroom etiquette. Eighteen of the interviewees had received support in completing statements and/or Scott Schedules. The main assistance derived from the PSU, by thirty-four of the interviewees, was the taking of notes in the courtroom:

When you go into court everything just seems to go to the back of your mind and you get out and you think, ‘I wish, I wish, if only, if only’.  So, I am glad that the PSU were there to give me documentation of what the judge had said.  I can look and say, ‘oh yes’ (David).

This in court guidance enabled LIPs to understand what had occurred and what they needed to do next as well as ensuring they kept calm and stayed focused on relevant facts. ‘He only did a hand gesture, because he said, you know we can’t speak, but it was enough to calm me and to say don’t say anything else now, you’ve said enough (Jessica).  LIPs explained that following a hearing, plans were made with the PSU to ensure they complied with any orders by making appointments to assist with statements or other necessary paperwork.   Contrastingly, LIPs unacquainted with the PSU during the initial stages of their case reported being unsure about what had happened in hearings or next steps to be taken. It is a bit unclear, sometimes I feel as though I am speaking when I am not being asked, but no-one directs you’. (Michelle)

Whilst lawyers know how to comply with the Family Procedure Rules (FPR), LIPs are either unaware of their existence or, if aware, are unable to decipher their meaning.  Rule compliance is essential for LIPs given the absence of dispensation for LIP status in both civil (Dinjan Hysaj v Secretary of State for the Home Department, Reza Fathollahipour v Bahram Aliabadibenisi and May v Robinson [2014] EWCA Civ 1633) and family (Re H (children) (appeal out of time: merits of appeal) [2015] EWCA Civ 583) matters.  This has been reinforced by the recent decision in Barton v Wright Hassall LLP [2018] UKSC 12, para 42 where Lord Briggs stated that ‘there cannot fairly be one attitude to compliance with rules for represented parties and another for litigants in person, still less a general dispensation for the latter from the need to observe them’.  Rather, the suggestion by Lord Briggs is that the procedural rules, written by lawyers for lawyers, must be re-written if they are regarded as an impediment to access to justice. With respect, there is merit in this view. Having civil and family procedural rules written in plain English would enable LIPs to have a better understanding of the family process.  However, holding them to account for non-compliance in the same manner as their legal counterparts requires court forms and documentation to be written in plain English, so that LIPs know how to take the steps to comply. Understanding rules and being able to comply with them must not be conflated and both issues must be addressed to widen access to justice.

Having PSUs in courts, to provide legal information, together with some organisations and lawyers offering pro bono advice and representation is failing to adequately support LIPs who cannot afford legal advice and representation. The present research has identified three reasons for this.  Firstly, there is the ‘information’ and ‘advice’ divide caused by the reluctance of the PSU and the inability of court office staff to provide advice.  Secondly, the sheer volume of LIPs seeking support means that advice given on a pro bono ‘one to one’ basis cannot sufficiently meet demand.  Reported figures for private family law state that there were ‘almost 43,000 children cases and 38,000 finance cases started in 2015’ (MOJ, 2016, p. 13) although it is acknowledged that not all of these will involve LIPs.  Thirdly, as stated previously, the PSU does not have countrywide provision.  Whilst the PSU report having helped clients on over 65,456 occasions (PSU, 2018), the author’s study highlights that these will often be repeat contacts throughout the duration of a LIP’s litigation. There is, therefore, still unmet need for legal advice and assistance. 

The PSU conducts itself in accordance with the traditional role of McKenzie Friends, which is of support rather than representation (Practice Guidance, 2010, para 3).  For many LIPs, even if they are fortunate enough to receive free legal information and support from a charity, such as the PSU, they will still be denied the legal advice and representation that they want. The problem is described powerfully by Peter: 

I would have liked someone to talk for me.  I speak to someone and they write it down and they would talk out for me what I have spoken to them.  That would have been better, but I can’t have nobody to do that for me.  The only way I can get someone to do that is if I go and get a solicitor.  

Peter explained that his inability to address the court meant that he did not highlight issues which he felt were relevant to the welfare of his children. This raises important questions about how LIPs can achieve access to justice in a court system that is underpinned by legal representation as well as safeguard their children when they are unable to afford the services of the legal profession. 

The legal profession
One way to promote access to justice when LIPs are unable to afford the assistance of the legal profession is for solicitors and barristers to adapt their service provision.​[15]​  Although the overwhelming belief expressed by LIPs was that the removal of legal aid meant that the legal profession was no longer an affordable source of advice, there was evidence that LIPs were aware that barristers could now offer their services directly and that solicitors would deal with matters on an unbundled basis.  

Bar Direct
Since 2015 there has been a Direct Access Portal, which is the Bar Council’s website listing all Direct Access Barristers together with their specialism (The Bar Council, 2018).  Only two of the interviewees took advantage of this service because it was believed to be cheaper than instructing a solicitor.  ‘Solicitors are dearer, because they charge by the hour, whereas we had a barrister and she charges by the day’ (Paula).  Being able to instruct a barrister directly increases accessibility to an advocate by removing the requirement to firstly engage the services of a solicitor and thus reduces cost and time.  However, it may be that this is of benefit to ‘Competent’ LIPs rather than those who are ‘New uninformed’ or those with vulnerabilities.  As Paula explains:

It was me and my mum together that actually fed the bullets for the barrister to fire. We went through our own evidence to pass to her and it was her who then turned it into the arguments.  Knowing your own case, knowing what was in all those files, because she wasn’t going to be looking through three years of things, was she?  

There may, therefore, be limited usefulness in instructing a barrister directly if the LIP is struggling to understand the procedural requirements of their case and the relevant facts in support.  It is a problem identified by Ipsos Mori (2017, p. 51) in their report on unbundling services in civil, immigration and family matters.  Legal providers spoke of the risk of giving advice on the basis of poor initial information, which had the potential to lead to poorer outcomes and negligence liability. To unbundle successfully most providers felt that LIPs needed ‘reasonable levels of intellectual abilities, literacy skills and organisational skills’.   As Ipsos Mori (2017, p. 20) reported that often the choice made by consumers due to financial constraints was to unbundle or deal with the matter themselves, this may mean that the most vulnerable are left without any legal assistance. 

Unbundling
For those competent enough to deal with some aspects of their case themselves, being able to instruct a barrister direct or engage the services of a solicitor on an unbundled basis has the potential to increase access to justice.  Unbundling involves litigants ‘selecting from lawyers’ services only a portion of the full package and contracting with the lawyer accordingly’ (Mosten, 1995, p. 423).​[16]​ This frees litigants from the burden of having to invest considerable financial resources to engage the services of a lawyer.  Instead, LIPs can instruct a solicitor to deal with a discrete matter without having the expense of retaining the lawyer for all other aspects of their case.  This affords the LIP control over their case (Ipsos Mori, 2017, p. 19), which is essential if the process is to be regarded as fair (Thibaut and Walker, 1978).  However, they also retain the possibility of seeking assistance when needed, depending on the seriousness of the issue and their financial position. In this manner, LIPs in child arrangements proceedings can feel a sense of empowerment that they are actively doing something to see their children (Ipos Mori, 2017, p. 34) or as, in Mark’s case, a sense of pride. ‘I feel proud that I am representing myself.  I feel proud that I am battling to see my son’.

Initially unbundled services were met with consternation by solicitors, who expressed concern that they may become liable beyond the remit of their limited retainer (Mosten, 1995 p. 432). This is due to their conventional model of operating involving liability for the full remit of issues that may arise from their contractual duty to their client (Underwood, Son & Piper v Lewis [1891] 2 QB 306).  The fear is that providing unbundled services potentially leaves them exposed to claims of negligence for aspects of the case they were not expressly instructed or paid for.  However, the Court of Appeal has now given its seal of approval to unbundled services in the wake of legal aid reforms (Minkin v Landsberg [2015] EWCA Civ 1152, para 76). At the professional level, the Solicitors Regulation Authority (SRA) has endorsed unbundling (SRA, 2017) and the Law Society has issued a Practice Note advising solicitors of the correct manner in which to provide unbundled services (Law Society, 2016, para 2).  This is designed to help solicitors provide litigants with a clear understanding of the extent of their contractual relationship to avoid any misunderstanding between the parties and potential litigation.  

Unbundled legal services have been championed despite the dearth of empirical evidence about their impact on access to justice. Studies in England and Wales are rare and, in the USA Greiner et al’s research lends weight to the contention that unbundling is a poor substitute for full representation.  Comparing unbundled services (controlled group) to those based on a full retainer (treated group) in housing summary eviction proceedings, Greiner et al found that those who were in the treated group had significantly more positive outcomes. Thirty-four per cent of the treated group lost possession of their units compared to 63% of the control group (Greiner et al, 2013). Whilst this is an interesting finding in support of providing full representation, the diminishing nature of legal aid means that many LIPs no longer have the prospect of affording full representation and must choose between unbundling or going it alone (Ipsos Mori, 2017, p. 20).  Although Greiner et al’s study does not provide evidence about how LIPs receiving unbundled advice compare to those who self-represent, the recent study by Ipsos Mori now offers an insight into the impact of unbundling.  The report found that on the whole consumers reflected positively on their use of unbundled advice and felt it improved outcomes (Ipsos Mori, 2017, p. 2).  Given the scarcity of empirical research on unbundling, the author’s study provides timely evidence to add further insight into how LIPs engaged with unbundled advice and the aspects of their case that they believed necessitated legal assistance. 

Recent figures suggest that only 31% of those with a family matter receive legal assistance on an unbundled basis (Legal Services Consumer Panel, 2017) and so it was surprising to find in the author’s study significant evidence that LIPs were actively seeking out unbundled services as a means of gaining legal advice and assistance. By far the main assistance sought was in respect of witness statements.  Interviewees sought help either because they had no idea what to include in the statement and wanted the solicitor to write it:

Recently I have just had to go and pay for solicitors to do a personal statement because when the judge asks you to do a personal statement and you don’t know the law it’s, you know, it is not easy at all (Edward).

Or as a means of checking that what they had written was appropriate. The solicitor helped me with my statement to court.  She basically redone it all, well, she didn’t, she just pulled bits of it and changed bits of it around (Michelle).

There were, however, other aspects of private family proceedings that interviewees felt required the services of a solicitor.  These included drawing up child arrangements orders and writing letters following failure to comply with consent agreements; assistance in preparing bundles of documents, and advice on how to present oneself in a court hearing. Others used a lawyer for an urgent hearing involving the refusal by one of the parties to allow any time with the child of the family or to return the child to their home, before dealing with other aspects of the case alone.  Most interviewees used solicitors for discrete one-off tasks rather than going back to solicitors several times.  Those who went back to solicitors more than once were usually behaving in a manner described by Moorhead and Sefton (2005, p. 53) as ‘exploiting relationships to get limited assistance’.  These interviewees instructed solicitors on a full retainer basis but running out of funds or entitlement to legal aid, tried to remain in the relationship to gain free legal assistance.  

It was not only LIPs who had had a previous relationship with a solicitor who tried to receive unbundled services on a complimentary basis.  There was evidence of litigants searching for and finding firms who would offer a free initial consultation. These interviewees went to solicitors’ firms with the intention of receiving the free advice and then proceeding alone, as they believed they would be unable to afford the solicitor’s fee.  In fact, a few of these litigants shrewdly shopped around in order to receive a ‘couple of free one-hour advices’ (Alan) from different firms to receive assistance with separate aspects of their case.  Nevertheless, at a time when legal aid is scarce, it may be that solicitors are withdrawing this service, as it is no longer likely to lead to publicly funded work.  Derek stated that he was ‘ringing up different ones to see if I could just get a free interview or a free consultation and none of them do that anymore.’

The evidence generated for this project offers some understanding about when LIPs require unbundled assistance.  Two issues that arose were that the matter was not serious enough to warrant a legal advocate or that the litigant did not know the purpose of instructing a lawyer.  As far as the former is concerned, litigants highlighted that if the issue of dispute concerned a divorce, financial issues or child arrangements order where the residence of the child was contested, then a solicitor would be instructed.  This offers a useful insight into when LIPs want unbundled assistance from solicitors.  So far there has been scant empirical evidence of the aspects of private family law that solicitors should be offering on an unbundled basis.  Evidence from the Ipsos Mori study refers to consumers referring to matters involving ‘very high stakes’ as being more likely to warrant legal assistance (Ipsos Mori, 2017, p. 18) and although the Law Society refer to private family law as a possible area to unbundle, the Practice Note does not offer further guidance about what discrete issues should be unbundled (Law Society, 2016).  There is, therefore, a need for further research regarding the knowledge LIPs have of unbundling and what tasks would be appropriate for discrete legal assistance. 

If LIPs are to gain wider access to justice, solicitors must adapt their working practices to meet the needs of the modern family litigant just as barristers have adapted theirs by introducing the unbundled service of Bar Direct. Giving LIPs a free half hour consultation would be a means of detailing the specific skills provided by lawyers which are crucial in family proceedings, so that LIPs understand why they may need the assistance of a lawyer. Additionally, emphasis could be placed on the willingness of the firm to allow the litigant to return for advice should matters become more protracted, and the likely fee.  A plan could be drawn up detailing how the LIP would proceed and the stages at which they would return for assistance or representation.  This is a much more appropriate model for advising litigants post-LASPO and is supported by the desire of the LIPs in the author’s study to seek out free initial legal advice and unbundled services.  Further support for this contention can be found from Ipsos Mori’s (2017, p. 44 - 46) findings that consumers mostly found out about unbundling at an initial interview with a solicitor.  Most legal providers were new to unbundling, making the decision to offer this service when LASPO led to reductions in legal aid entitlement. As such there was a lack of active promotion by legal providers.  It is imperative that solicitors advertise their willingness to offer unbundled services, so that LIPs are educated about the options available to them rather than believing that a full retainer or nothing at all is their only legal services option. 

Notwithstanding the need to promote unbundled services, there will always be LIPs for whom unbundling is inappropriate due to the cost and complexities involved. For these LIPs it may be that nothing short of a full retainer relationship with a legal services provider will be sufficient to meet their access to justice needs (Greiner et al, 2015).   

Barriers to accessing justice in child arrangements proceedings
This section discusses the two main stages of child arrangements proceedings which LIPs in the author’s study found caused significant access to justice hurdles.  Firstly, the requirement to submit to a MIAM leads to unnecessary cost and delay rather than promoting settlement.  Secondly, the refusal of legal aid for some parents when attending fact-finding hearings leads to victims of domestic abuse being cross-examined by their alleged abuser as well as the possibility of unaddressed safeguarding concerns. 

Mediation Information and Assessment Meetings
Under the Children and Families Act 2014, (s.10) applicants in private family matters are required to attend a MIAM before commencing proceedings.  Although dispensation is available for issues such as domestic abuse (FPR 3.8 (1) (a)), child protection concerns (FPR 3.8(1) (b)) and urgency (FPR 3.8(1) (c)), Cobb J explains that there are a large number of other people for whom mediation is unsuitable.  Amongst these, are those with learning disabilities, parties with mental illnesses, as well as those dependent on alcohol and drugs.  Additionally, those involved in relationships where there is a power imbalance may find that mediation becomes impossible due to the potential for abusive behaviour (Cobb, 2013).  Beyond these situations, the present study found that problems arise when relationships have totally broken down so that one parent (usually the mother in the present research) is refusing to allow the other parent time with a child of the family. Of the twenty interviewees whose cases warranted a MIAM, fourteen of these involved a respondent unwilling to attend.  The respondent can decide to forego the MIAM because there is no requirement for attendance.  It is only the applicant who is instructed to attend. In this situation, an applicant must attend a MIAM simply to get the form completed so that they can commence proceedings, as they know the respondent will refuse participation.  ‘I only went to mediation because I needed the form to take to court’ (George).  ‘I just went and got the thing signed off’ (Stephen). These statements suggest an interpretation by LIPs that a MIAM is something to be ticked off on the list of things to be done before the real goal of litigation can be commenced, rather than being a legitimate means of resolution (Bloch et al, 2014, p. 12).  This supports Moorhead and Sefton’s finding that LIPs only tried mediation because it was a gateway to legal aid (Moorhead and Sefton, 2005, p. 175).  Rather, LIPs now regard it as the doorway to litigation.

For LIPs ineligible for legal aid, MIAM attendance not only involves a delay before the parent can apply for a child arrangements order but also the additional cost of the mediator’s fee.  This was a source of grievance, as LIPs knew from the outset that the other party would be unpersuaded to mediate a compromise.  Having to attend a MIAM before commencing proceedings in these situations also has an impact on the parties’ children who are required to wait longer periods before being allowed to spend time with the applicant parent.  
Notwithstanding the findings of this study, there is evidence to suggest that LIPs can have a positive attitude towards mediation.  Lee and Tkacukova’s study found that the majority of the litigants they surveyed reported that they would have preferred to settle the matter outside of court through negotiation (Lee and Tkacukova, 2017, p. 11).  Further, Barlow et al (2017, pp. 86 -87) report that some litigants favour mediation, because it is regarded as a more suitable method of dispute resolution, involves lower costs and keeps solicitors out of the settlement process.  However, in cases where both parents are prepared to attend mediation, the cost can be prohibitive for those whose income is above the means-test threshold for legal aid.  Interviewees, in the present study, spoke of fees in the region of £250 - £300 plus VAT per session, which was beyond their financial means.  In these situations, the applicants decided to commence proceedings rather than attempt mediation as this involved a lesser one-off court payment of £215. 

The evidence contained in the author’s project suggests that the compulsory requirement for applicants to attend a MIAM requires abolition.  In situations where one parent refuses to allow the other parent time with the child of the family, forcing the applicant to attend a MIAM, in the knowledge that the respondent will refuse to participate, causes unnecessary delay and cost.  Bloch et al (2014, p. 20) also warn that LIPs obliged to mediate were often sceptical that mediation could help them.  The compelled nature meant that they were unengaged with mediation as an effective means to reach a lasting resolution.  Promotion of settlement in cases unsuitable for mediation can occur at the conciliatory First Hearing and Dispute Resolution Appointment (FHDRA), which both parties are legally required to attend. Evidence from this study that none of the matters involving LIPs whose ex-partners refused MIAM attendance resulted in a conciliated agreement supports this proposal.  

Moving meditation in private family matters into court proceedings, rather than treating it as an alternative, reflects changes taking place in the civil context.  In his recent report, Briggs LJ (2016, para 16) advocates greater use of mediation as part of his vision for the online court.  At present, if either parent’s income falls within the means test threshold, they may both attend mediation free of charge.  To endorse a culture of mediation, all parties whose disputes are appropriate for mediation and who express a desire to attempt out of court settlement should be entitled to legal aid irrespective of means (HCJC, 2012, para 156). Additionally, the current means-tested provision of Legal Help for legal advice and consent order drafting, which is limited to £150 for advice and £200 for consent order drafting (Civil Legal Aid (Remuneration) Regulations 2013, pt1 sch 1 Table 3 (e)), should be non-means tested so that parties can reach an agreement underpinned by knowledge of their legal position (Maclean and Eekelaar, 2016, p. 148). Taking this approach to mediation will have the threefold benefit of maintaining amicable parental relationships, which is in the child’s best interests, encouraging mediation in appropriate cases and relieving pressure on the family court system.

Fact-finding hearings
One of the most significant consequences of LASPO in child arrangements proceedings is arguably the fact that when allegations of domestic abuse occur and the abused LIP (always a woman in the present study) is not entitled to legal aid, she will not only have to prepare for a fact-finding hearing but will also have to cross-examine the alleged abusive parent and be cross-examined by him at that hearing.  In the author’s study this occurred when the father was accused of domestic abuse, as the allegation does not lead to an entitlement to legal aid, or when the victim of domestic abuse was over the means test threshold or had insufficient evidence to satisfy the legal aid criteria.  This is a significant problem as the purpose of the fact-finding hearing is to determine whether the accused parent should be allowed to spend time with their child(ren) and, if so, whether this should be on a direct or indirect basis. It is imperative that the court has all the relevant information to make what is a vital child safeguarding decision. Given that the data in previous reports precede the changes introduced by LASPO in 2013 (Trinder et al, 2014, Moorhead and Sefton, 2005), this paper offers an insight into LIP understanding of this crucial stage in proceedings and how they comply with its requirements.

Confusion and lack of preparation
Despite the importance of this hearing, LIPs were very confused about what evidence was relevant and how they should prepare. Many believed that telling the truth and expressing the depth of their love for their child were the main facts to represent before the court.  ‘When you are in a state of mind were everything you say is the truth you have no fear going into a court’ (Steve).   There was a consensus amongst some LIPs that solicitors were only needed if you were going to lie in court and that provided the truth was told the judge would decide matters in their favour.  ‘I think the judge knows that the solicitor just lies, because that is what solicitors are there for, whether you are guilty or not of a crime, your solicitor is going to lie for you anyway. So, I think the judge is wise to that’ (Frank). This viewpoint was prevalent with ‘New uninformed’ LIPs who have never been in a family or civil court before.  As the fact-finding hearing is to determine issues of domestic and child abuse it is disturbing that LIPs are unaware of the importance of gathering evidence to prove or disprove allegations.  

Disconcertingly, a sizable number of interviewees did not know the purpose of the fact-finding hearing referring usually to the fact that it would be many hours long. All I know is that I am in on 30th of September at half past 10 for a three-hour session (Frank).   I am still a bit unclear in terms of the finding of fact.  I feel like that wasn’t addressed and I feel like I should have possibly said that today and I didn’t (Michelle).  This highlights a lack of awareness about the significance of a hearing that ultimately determines the nature and extent of a parent’s future relationship with their child. ‘Competent’ LIPs and ‘Self-reliant’ LIPs often knew that a fact-finding hearing was to determine safeguarding issues because they had been in family proceedings previously.  Nevertheless, they still relayed an inability to prepare adequately, as they had little comprehension about the requirements of the Scott Schedule or bundle of documents.  Mostly they expressed their fear about cross-examination by their ex-partner or, in some cases, a skilled lawyer. You do not know what the right thing to say is and, of course, I am cross-examining my ex, so trying to speak to him that is scary’ (Claire).  The solicitor is like sort of confusing me.  It was because he was trying to trick me into saying something.  They know how to do that, don’t they?  I don’t have that skill’. (Ruth).

An inquisitorial mode of enquiry?
Family matters are now decided in a forum that is expected to be more inquisitorial in nature (12J PD pt 12 para 28) and in which the ‘judge always holds an inquisitorial responsibility (Re B and T (care proceedings: legal representation) [2001] 1 FCR 512 [17]).  Yet this new judicial role appears to be an inadequate means of rectifying the inequality of arms existing in fact-finding hearings.  The use of the expression ‘inquisitorial’ is a misnomer when considering the judicial guidance in Re K and H (Children) [2015] EWCA Civ 543, para 52, that inquisitorial in this context is defined as the judge or lay justices conducting the questioning on behalf of the alleged abuser to ‘ensure that both parties are able to give their best evidence’ (12J PD pt 12 para 28).  In the present study none of the interviewees who had been involved in a fact-finding hearing reported receiving assistance from the judge to decide what evidence was relevant and the salient questions to ask.  The testimony of interviewees suggested that judicial assistance was, in accordance with Re K and H, usually limited to helping LIPs ask their question or filtering questions from the alleged abuser to protect the mother rather than taking a more active inquisitorial role.  Using Trinder et al’s (2014, p. 75) categorisation of judicial assistance, LIPs were, therefore, left to ‘sink or swim’, as no advice or assistance with formulating questions or how to focus on relevant issues was provided.  

LIPs explained how judicial assistance helped them to stay calm and feel confident to ask questions that they had formulated or to answer questions from the other parent or their legal representative.  Helen explains how ‘the judge would say to me, now take your time it is not a rush, nothing is a wrong answer, and they would spend a lot more time with me than with them.’  This was also a feature identified by Claire who explained that the judge, ‘gave me more time, because I was on my own.  She gave me a lot more time to speak and get my point across’.  This furnishes vulnerable LIPs with the minimum level of judicial involvement to protect their interests and is distinct from a fully inquisitorial approach where a judge would take over cross-examination (Trinder et al, 2014, p. 75).​[17]​  

Whilst this judicial support is valuable, its usefulness is limited bearing in mind that LIPs struggled to prepare meaningful questions. The findings of the author’s study support Zuckerman’s contention that an inquisitorial approach is insufficient to create equality of arms as each party also requires legal representation so that they have ‘their own champion unburdened by responsibility to the opponent beyond ethical obligations of propriety and fair play’ (Zuckerman, 2014).  Without legal assistance to prepare for the hearing and decide the salient evidence, LIPs struggle to present evidence or engage in meaningful cross examination.  When asked whether he had thought about the questions he would ask in the fact-finding hearing Colin replied: ‘No, if I am honest I didn’t really, I had an idea what I was going to ask, but with hindsight I should have really maybe written them down and then ticked them off as I asked them’.  It is inconceivable that a professional advocate would enter the courtroom without a strategic plan for cross-examination and yet LIPs are doing this in proceedings that determine their future relationship, if any, with their child. The family court may be inquisitorial in name, but its procedures remain adversarial in nature creating substantial access to justice barriers for LIPs. 

Protecting victims of domestic abuse
In cases involving allegations of domestic or child abuse, legal aid applicants must satisfy evidence requirements as well as the usual means and merits thresholds.  Although the evidence criteria accepted by the Legal Aid Agency has been liberalised, following a successful judicial review application by Rights of Women (The Queen (On the application of ROW) v The Lord Chancellor and Secretary of State for Justice [2015] EWHC 35 (Admin)) and the removal of the arbitrary time limit in which abuse has to occur (Civil Legal Aid (Procedure) Regulations 2012, Reg 33, as amended by the Civil Legal Aid (Procedure) (Amendment) Regulations 2016), LIPs still struggle to satisfy the legal aid criteria.  The main issue is the type of evidence that can support an application.  Many interviewees spoke of incidents involving police call-outs without the issue of a formal caution (Rights of Women, 2015, p. 7). Others, whose ex-partners had been violent in the past, spoke of the terror they felt at the thought of having to see their ex-partner in court.  Lacking evidence of previous violence, these LIPs would have to attend court without the benefit of legal representation.​[18]​ An important development has been the amendment to Practice Direction 12J to extend the meaning of domestic abuse.  Domestic abuse now ‘includes any incident or pattern of incidents of controlling, coercive or threatening behaviour’ and thus mirrors the criminal offence of controlling or coercive behaviour in an intimate or family relationship (s.76 of the Serious Crime Act 2015). This is an important development because it ensures consistency between criminal and civil law and recognises the lasting detrimental effect such behaviour can have on the confidence of the abused party.  This is highlighted by Michelle’s concerns when attending court for the first time: ‘At the beginning I came in expecting to be told off, because he [Father] expects me to be told off and to say what a bad mother I am, but the courts haven’t done that’.  

Although the definition of domestic abuse has been extended to incorporate changes in the criminal law the evidence requirements to support an application for legal aid have not been extended to reflect this change.  In the criminal arena, evidence such as copies of emails; phone records; and text messages, as well as diary evidence collected by the victim and witness testimonies of family and friends, are sufficient to aid a prosecution (Home Office, 2015, p. 12). Yet such evidence presently fails to satisfy civil legal aid criteria.  Extending the evidence criteria will ensure that victims of domestic abuse receive legal representation, so they never have to face the trauma of appearing unrepresented in court with their abuser or subjected to their cross-examination. However, even if the evidence criteria are widened, the means tested nature of legal aid when domestic abuse is alleged still leaves victims without public funding and ultimately legal representation.  

In criminal proceedings, there is a prohibition on alleged perpetrators cross-examining victims of abuse (s.38 (4) of the Youth Justice and Criminal Evidence Act 1999; s.19 (3) (e) of the Prosecution of Offenders Act 1985).  It is hoped that this will soon become the norm in family matters following the publication of the Government response to the domestic abuse consultation and draft Domestic Abuse Bill (HM Government, 2019). Delayed initially because of the proroguing of Parliament and the General election in 2019, the Bill, in its amended form, is now proceeding through Parliament. The Bill promises parity with criminal proceedings through the prohibition of cross-examination of victims of domestic abuse by their abusers.  Part 5 of the Bill provides that neither the victim nor alleged abuser may cross-examine each other in family proceedings. The prohibition applies if the alleged abuser has been convicted of or given a caution for, or is charged with, a specified offence (c.31R) as well as in situations where an on-notice protective injunction is in force (c.31S). As an amendment to the original version, the Bill now prohibits cross-examination if there is ‘specified evidence’ of domestic abuse (c.31T).  As c.31T (3) refers to evidence specified in regulations made by the Lord Chancellor it is likely that this evidence will replicate the legal aid criteria and its exclusionary effect. However, protection is afforded in cases where clauses 31R to 31T do not apply provided the quality of the evidence given on cross examination is likely to be diminished if given in person (‘quality condition’) or significant distress would be likely to occur (‘significant distress condition’) (c.31U).  The court must have regard to several factors when deciding if the quality condition or significant distress condition is satisfied including the views of the parties, the nature of the questions to be asked and the behaviour of the parties in the proceedings (31U (5)).  

The protection of victims of domestic abuse whose abusers have not been criminally sanctioned or subjected to a protective injunction, as well as those who cannot produce ‘specified evidence’ of abuse will depend on the court’s interpretation of the ‘quality condition’ and ‘significant distress condition’ as well as the judge’s ability to identify the signs of domestic abuse.  Given the insidious nature of domestic abuse, and the fact that many victims do not display outward signs of abuse, especially if it is coercive or controlling behaviour, this may become a difficult threshold to overcome; ultimately leaving some vulnerable witnesses without adequate protection. It is hoped that the £900,000 to be allocated to organisations based in a number of family courts to provide specially trained staff to offer emotional and practical support to domestic abuse victims (HM Government, 2019, p. 67) will help judges in identifying victims of domestic abuse who fall under the ‘quality condition’ or ‘significant distress condition’ and assist judges to determine whether there is eligibility for representation. 
 
Conclusion
This paper has outlined some of the access to justice barriers experienced by LIPs in the author’s small-scale study of a family court in North West England.  It has suggested a typology of LIPs which depends on the previous court experiences of the participants and their prior engagement with the legal profession. Understanding a typology of LIPs may enable resources to be targeted more efficiently.  In this respect, more research is needed to investigate whether this typology extends beyond the author’s study or whether other typologies exist. Access to justice was hindered for LIPs when seeking advice and at the MIAM and fact-finding stages of proceedings.  Although LIPs, especially ‘Competent’ and ‘Self-reliant’ LIPs were willing to engage with online resources they struggled to find relevant websites and mainly typed words into search engines to find relevant forums.  This suggests that there is an urgent need for the government’s commitment to digitisation and online dispute resolution to encompass the digital and legal capabilities of LIPs as well as providing alternative sources for those LIPs, especially ‘New Informed’, unable to engage with this form of advice.  It also suggests that the move towards remote hearings during the Covid-19 pandemic should remain on a temporary basis for private family matters until its impact on LIPs is thoroughly investigated (NFJO, 2020).
In light of the dearth of empirical evidence about unbundling, this project outlines the eagerness of LIPs to seek unbundled advice and an initial insight into the types of issues, that they believe require legal assistance.  Amongst these were disputes about divorce, finance and residence of children but more evidence is needed so that solicitors can offer appropriate unbundled legal services packages. In the meantime, offering an initial free consultation at which unbundling can be discussed would be one method of promoting unbundling. 

If one parent is adamant that the other is not to spend time with the child(ren) of the family then forcing the parent denied access to attend a MIAM leads to unnecessary additional cost as well as delay, not only for the parent but for the child who is denied time with the applicant parent.  Removing the compulsory element of a MIAM and making them free for all, irrespective of means, would not only tackle this inequity but would help promote mediation for those unable to afford to engage in this type of dispute settlement. Legal aid has failed to target victims of domestic abuse because of its means tested nature and the remaining problems with evidence criteria.  It is imperative that victims of domestic abuse are no longer required to cross-examine or be cross-examined by their alleged abuser as a matter of justice not only for the victim but for the child(ren) of the family, whose safeguarding is at the heart of fact-finding hearings. 











^1	  According to the National Audit Office (NAO, 2014-15, p. 15), there was an increase of 18,519 family cases involving both sides being unrepresented in 2013-14.  Also, 80% of private family cases involved at least one side without representation. This is supported by figures showing that the number of private law children cases involving representation for both parties had fallen from 50% in 2011 to 26% in 2014 (Court Statistics Quarterly (January to March 2014).  
^2	  The Government estimated that the reforms would make estimated savings of £350 million in 2014-15 (MOJ, 2010, para 1.7).  In 2014, the NAO confirmed that the Government was close to making savings of over £300 million (NAO, 2014-15, p. 4).  However, the Bach Commission estimate that savings are closer to £450 million (Bach Commission, 2017). 
^3	  Regulation 33 of The Civil Legal Aid (Procedure) Regulations 2012 as amended by The Civil Legal Aid (Procedure) (Amendment) Regulations 2016 sets out the evidence which may support a legal aid application when domestic abuse is alleged.
^4	  Re A (a minor) (fact finding; unrepresented party) [2017] EWHC 1195 (Fam) [60] (Hayden J) – ‘It is a stain on the reputation of our Family Justice system that a Judge can still not prevent a victim being cross examined by an alleged perpetrator’.
^5	  Although the MOJ initially estimated that 53% to 74% of applications for exceptional case funding would be granted (NAO, 2014-15), figures proved much lower.  Between July – September 2014 only 15% of applications were granted (MOJ, 2014, p. 34).  This has since improved dramatically due to amendments to the scheme.  Of those applications received between April and June 2018, 64% were granted (MOJ, 2018b, p. 10).  However, the number of applications has remained well below the government’s estimate of 5,000 to 7,000 per year (MOJ, 2014).  The number of applications in April – June 2018 was 765 (MOJ, 2018b, p. 10).  In the period April 2013 to September 2014 there were a mere 2,090 applications (MOJ, 2014, Table 8.1).
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^8	  Children Act 1989.
^9	  I am indebted to Professors Liz Trinder and Helen Stalford for their insightful comments during PhD viva on the development of these categories.
^10	  For example, Fathers4 Justice https://www.fathers-4-justice.org/about-f4j/our-story/ accessed on 28.10.19
^11	  The sum of £5m has been committed to the establishment of an innovation fund to foster a culture of innovation (MOJ, 2019b, p. 35)
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